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21 .01:    Purpose ,  Appl ica t ion  and  Author i ty  
 

(1 )    Purpose .   The  purpose  of  801  CMR 21.00  i s  to  p rov ide  a l l  Depar tments  wi th  uni form 
ru les  and  s tandards  governing  the  Procurement  o f  Commodi t ies  o r  Serv ices ,  or  bo th ,  
inc luding  Human and  Soc ia l  Se rvices  fo r  Cl ien ts .   P rocurements  wi l l  be  cons idered  in  the  
bes t  in te res t s ,  o r  the  Best  Va lue ,  to  a  Depar tment  and  the  Sta te  when a  Procurement  suppor t s  
and  ba lances  the  fo l lowing  Procurement  Pr inc ip les :  the  achievement  o f  requ i red  ou tcomes,  
genera tes  the  bes t  qual i ty  economic  va lue ,  i s  pe r formed t imely ,  minimizes  the  burden  on  
admini s t ra t ive  resources ,  expedi tes  s imple  or  rou t ine  purchases ,  a l lows  f lex ib i l i ty  in  
develop ing  a l t e rna t ive  Procurement  and  business  re la t ionships ,  encourages  compet i t ion ,  
encourages  the  con t inu ing  par t ic ipa t ion  o f  qua l i ty  Cont rac tors  and  suppor t s  Sta te  and  
Depar tment  Procurement  p lanning  and implementa t ion .  

 
(2 )  Appl ica t ion .    

( a )  Unless  o therwise  provided  by  law and  exc lud ing  procurements  fo r  l ega l  se rv ices ,  801 
CMR 21.00  sha l l  apply  to  a l l  P rocurements  o f  Commodi t ies  o r  Services ,  o r  bo th ,  by  any  
Execut ive  Off ice ,  Depar tment ,  Agency ,  Off ice ,  Div i s ion ,  Board ,  Commiss ion  or  
Ins t i tu t ion  wi th in  the  Execut ive  Branch .   801  CMR 21 .00  wi l l  no t  apply  to  the  Legi s la t ive  
Branch,  Jud ic ia l  Branch,  Const i tu t iona l  Off ices ,  E lec ted  Off ices ,  Publ ic  Ins t i tu t ions  of  
Higher  Educa t ion ,  the  Mi l i ta ry  Divi s ion  and  Independent  Publ ic  Author i t i es ,  a l though  the  
use  of  801  CMR 21.00  by  these  ent i t i e s  i s  encouraged.   801  CMR 21.00  wi l l  no t  app ly  to  
in te rdepar tmenta l  se rv ices  o r  t ransac t ions  be tween two  or  more  S ta te  Depar tments  (815  
CMR 6.00)  o r  to  g rants  and  subsid ies  (815  CMR 2.00) .   The  Execut ive  Off ice  for  
Admini s t ra t ion  and  Finance  (ANF)  or  the  Opera t iona l  Se rvices  Divi s ion  (OSD)  wi l l  
in te rpre t  801  CMR 21.00  and  may  take  wha tever  ac t ions  necessa ry  to  ca r ry  ou t  the  
purposes  o f  801  CMR 21.00 .   No Depar tment  sha l l  incur  any  ob l iga t ion  fo r ,  o r  author ize  
payments  for ,  any  Commodi t i e s  or  Serv ices  except  in  accordance  wi th  801  CMR 21.00 .   
ANF,  OSD and the  Off ice  of  the  Comptro l le r  (CTR)  may  i ssue  addi t ional  po l ic ies ,  
p rocedures  and  Cont rac t  fo rms  to  be  used  by  Depar tments  to  ca r ry  ou t  the  purposes  o f  
801  CMR 21.00 .   OSD,  th rough  i t s  Divi s ion  of  Purchased  Serv ices ,  may  i ssue  pol ic ies ,  
p rocedures  and  Cont rac t  fo rms to  be  used by  Depar tments  fo r  the  procurement  of  Human 
and Socia l  Se rvices  for  Cl ient s .  
(b )  Pursuant  to  M.G.L.  c .  30 ,  §  65 ,  801  CMR 21 .00  sha l l  apply  to  a l l  P rocurements  for  
l ega l  serv ices  by  any  Off icer ,  Depar tment ,  Agency ,  Board  or  Commiss ion  se rving  under  
the  Governor ,  inc luding  Publ ic  Ins t i tu t ions  o f  Higher  Educa t ion ,  o r  wi th in  one  of  the  
Execut ive  Off ices  headed  by  a  Secre ta ry  appointed  by  the  Governor .   OSD,  in  
consul ta t ion  wi th  the  Governor ’s  Chie f  Legal  Counse l  and  the  Off ice  of  the  At torney  
Genera l ,  sha l l  develop  po l i c ies  and  procedures  regard ing  the  compet i t ive  procurement  o f  
ou t s ide  l ega l  se rv ices ,  pursuan t  to  M.G.L.  c .  30 ,  §  65 .   Such  pol ic ies  and  procedures  sha l l  
inc lude  an  in i t i a l  de te rmina t ion  by  the  Governor’s  Chie f  Lega l  Counse l  tha t  the  l ega l  
se rv ices  can  no t  be  provided by  a  s ta te  employee  before  the  p rocurement  o r  engagement  
o f  out s ide  l ega l  se rv ices .  The  Inc identa l  Purchase  Compet i t ive  Procurement  Except ion  in  
801  CMR 21.05(1)  sha l l  no t  apply  to  the  procurement  of  out s ide  l ega l  se rv ices .  

 
(3)    Author i ty .   801  CMR 21 .00  i s  promulga ted  under  the  author i ty  of  M.G.L.  c .  7 ,  §§  4 ,  4A,  
and 22;   M.G.L.  c .  29 ,  §§  27B,  29A,  29B and  29F;  M.G.L.  c .  30 ,  §§  51,  52  and  65 ;  S t .  1993,  
c .  110,  §  274,  as  amended;  and Execut ive  Orders  279  and  350.  
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21.02:    Def in i t ions  
 

Acquis i t ion  Method.   The  method  of  p rocur ing  a  Commodi ty  or  Service ,  o r  both .   
Acquis i t ion  methods  inc lude  ou t r ight  purchase ,  l icense ,  lease -purchase ,  lease ,  ren ta l ,  
f ee - fo r - se rvice  o r  o the r  me thods  au thor ized  by  law and  implemented  in  accordance  wi th  
po l ic ies  and  procedures  i ssued by  ANF,  OSD and CTR.  
 
Author ized  Signa tory .   An ind iv idua l  au thor ized  in  wr i t ing  to  execute  Cont rac t s  o r  o the r  
agreements  or  commitments  on  behal f  of  a  Depar tment  or  Cont rac tor .  

 
Ava i lab le  Funding.   Opera t ing  appropr ia t ions ,  capi ta l  appropr ia t ions ,  t rus t  funds  or  
federa l  grant  funds  which  have  been appropr ia ted  or  author ized  fo r  the  purposes  o f  a  
Cont rac t .  

 
Best  Va lue .   The  resul t  of  common sense  Procurement  dec i s ion-making  cons i s ten t  wi th  
the  Sta tes  Procurement  Pr inc ip les ,  which  a re  to  ba lance  and  suppor t  the  ach ievement  o f :   
r equ i red  outcomes ,  bes t  qua l i ty  economic  va lue ,  t ime ly  per formance ,  min imiz ing  the  
burdens  on  admini s t ra t ive  resources ,  expedi t i ng  s imple  or  rou t ine  purchases ,  f lexib i l i ty  
in  deve loping  a l te rna t ive  Procurement  and  bus iness  re la t ionships ,  encouraging  
compet i t ion ,  encouraging  the  con t inu ing  par t i c ipa t ion  of  qua l i ty  Cont rac tors  and  
suppor t ing  S ta te  and Depar tment  Procurement  p lanning and  implementa t ion .  

 
Bidder .   An  individua l  o r  o rgan iza t ion  proposing  to  ente r  in to  a  Cont rac t  to  p rovide  a  
Commodi ty  or  Se rv ice ,  o r  bo th ,  to  o r  for  a  Depar tment  or  the  Sta te .  

 
C l ien t .   An  ind iv idua l ,  group  of  ind iv idua ls ,  the  fami ly  or  o the r  person(s)  who prov ides  
suppor t  to  such indiv idua ls  and who i s  e l ig ib le  fo r  o r  rece iv ing  Human and  Soc ia l  
Services .   Also  re fe r red  to  as  "consumer" .  

 
Commodi t i e s .   An a r t i c le  o f  t rade ,  goods ,  produc ts ,  suppl ies  or  in format ion  technology  
resources ,  inc luding  automated  da ta  p rocess ing  and  te lecommunica t ions  hardware ,  
sof tware  and sys tems .  

 
Commonweal th  Terms  and  Condi t ions .   Documents ,  jo in t ly  i s sued by  ANF,  OSD and  
CTR,  tha t  must  be  executed  by  a l l  Cont rac tors  tha t  en te r  in to  Cont rac t s  wi th  the  Sta te .  

 
Consul tan t  Cont rac t .   A  Cont rac t  fo r  consu l tant  se rv ices  pursuant  to  M.G.L.  c .  29 ,  §  
29A.  

 
Cont rac t .   A lega l ly  enforceable  agreement  be tween  a  Cont rac to r  and  a  Depar tment .   
ANF,  OSD and  CTR sha l l  jo in t ly  i s sue  Commonweal th  Terms  and  Condi t ions ,  a  S tandard  
Cont rac t  Form and o the r  fo rms or  documenta t ion  tha t  Depar tments  sha l l  use  to  document  
the  Procurement  of  Commodi t i e s  or  Serv ices ,  o r  bo th .   

 
Cont rac t  Employee .   An  ind iv idua l  Cont rac tor  whose  Cont rac t  pe r formance  was  
c lass i f ied ,  p r io r  to  the  Cont rac to r ' s  se lec t ion ,  a s  work  to  be  performed under  the  d i rec t  
supervi s ion  and cont ro l  o f  the  Depar tment ,  and  no t  work  as  an  independent  Cont rac tor ,  
pursuant  to  the  federa l  In te rna l  Revenue  Service  ( IRS)  SS-8  process .  

 
Cont rac tor .   An  indiv idual  o r  o rgan iza t ion  which  en ter s  in to  a  Cont rac t  wi th  a  
Depar tment  or  the  S ta te  to  provide  Commodi t ies  o r  Se rvices ,  or  bo th .  

 
Depar tment .   Any  Execu t ive  Off ice ,  Depar tment ,  Agency ,  Off ice ,  Div is ion ,  Board ,  
Commiss ion  or  Ins t i tu t ion  wi th in  the  Execut ive  Branch  exc luding  the  Legi s la t ive  
Branch,  Judic ia l  Branch,  Const i tu t iona l  Off ices ,  E lec ted  Off ices ,  Publ ic  Ins t i tu t ions  of  
Higher  Educa t ion ,  the  Mil i ta ry  Divi s ion  and Independent  Publ ic  Author i t i e s .  

 
Des ignee .   A Sta te  employee  who has  been  de lega ted  author i ty  in  wr i t ing  to  ac t  on  
behal f  of  a  Depar tment  Head or  o the r  Depar tment  of f ice r  in  the i r  of f i c ia l  capac i ty .    

 
Dura t ion.   The  author ized  to ta l  pe r iod  of  pe r formance  of  a  Cont rac t  under  801  CMR 
21.00 ,  which  inc ludes  the  in i t ia l  dura t ion  of  a  Cont rac t ,  e i the r  le ss  than  one  f i sca l  year ,  
a  s ing le  f i sca l  year  or  mul t ip le  f i sca l  years ,  and  any  opt ions  to  renew beyond the  in i t ia l  
dura t ion  of  the  Cont rac t .  
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21.02:    con t inued  
 
Envi ronmenta l ly  Pre fe rable  Produc ts  and  Serv ices .   Commodi t i e s  or  Serv ices  tha t  a re  
l ess  de t r imenta l  to  the  envi ronment  and  human hea l th  than  compet ing  Commodi t ie s  or  
Services  se rv ing  the  same purpose .   Inc ludes  Commodi t ie s  or  Se rv ices  tha t  minimize  
was te ,  use  recyc led  mater ia l s ,  conse rve  energy  or  wate r ,  o r  reduce  the  consumpt ion  or  
d i sposa l  of  tox ic  mater ia l s .  

 
Execut ion.   The  d i s t inc t ,  ve r i f i ab le  s igna ture  or  symbol  o f  an  au thor ized  s igna tory  of  a  
Cont rac tor  or  a  Depar tment  which ,  when  a f f ixed  to  a  document ,  i s  l ega l ly  b inding.   I f  
the  s igna ture  i s  a f f ixed th rough  e lec t ronic  means ,  the  ac t ion  of  s igning  mus t  be  
accompl i shed  cons i s ten t  wi th  informat ion  process ing  s tandards  es tab l i shed  by  CTR or  by  
l aw.  

 
Execut ive  Off ice  fo r  Adminis t ra t ion  and  F inance  (ANF).   The  Execut ive  Of f ice  
es tabl i shed  by  M.G.L .  c .  7 .  
 
Governor ’s  Chie f  Legal  Counse l .   The  a t torney ,  appointed  by  the  Governor ,  who  serves  
as  the  chief  l ega l  advi sor  to  the  Governor  and  who  i s  re spons ib le  fo r  the  approval  o f  
ou ts ide  lega l  se rv ices  pursuant  to  M.G.L.  c .  30 ,  §  65 .    

 
Human and  Soc ia l  Se rv ices .   Se rv ices  provided  by  a  Cont rac tor  to  a ss i s t ,  ma inta in  or  
improve  the  pe rsonal ,  menta l  or  phys ica l  wel l -be ing  of  Cl ien t s .   Th i s  may  inc lude ,  bu t  i s  
no t  l imi ted  to ,  soc ia l ,  habi l i t a t ive ,  rehabi l i ta t ive ,  menta l  hea l th ,  menta l  re ta rda t ion ,  
spec ia l  educa t ion ,  voca t iona l ,  employment  and t ra in ing  and e lde r  se rv ices .  

 
Independent  Cont rac tor .   An  indiv idua l  or  organ iza t ion  under  Cont rac t  wi th  a  
Depar tment  where  the  Cont rac tor ' s  work  i s  not  per formed under  the  d i rec t  supervi s ion  
and con t ro l  of  a  Depar tment .  
 
Of f ice  of  the  At torney  Genera l .   The  Cons t i tu t iona l  Off ice ,  headed by  the  At torney  
Genera l  and  es tabl i shed  pursuant  to  M.G.L .  c .  12 .  

 
Off ice  of  the  Comptro l le r  (CTR) .   The  Depar tment  e s tabl i shed  pursuant  to  M.G.L .  c .  7A.  

 
Opera t iona l  Services  Divi s ion  (OSD).   The  Depar tment  wi th in  the  Execu t ive  Off ice  fo r  
Admini s t ra t ion  and  F inance  es tabl i shed  pursuant  to  M.G.L.  c .  7 ,  §  4A to  regu la te  and  
oversee  the  Procurement  o f  Commodi t ies  o r  Se rvices  in  the  S ta te .   OSD inc ludes  the  
Divi s ion  of  Purchased  Serv ices  es tab l i shed  by  St .  1993,  c .  110,  §  274,  a s  amended .  

 
Procurement .  The  acqui s i t ion  of  Commodi t i e s  or  Serv ices ,  o r  bo th ,  which  may  be  made  
th rough  an  ou t r igh t  purchase ,  l icense ,  l ease -purchase ,  l ease ,  ren ta l ,  fee - for - serv ice  or  
o the r  me thod approved by  OSD or  author ized  by  law.  

 
Procur ing  Depar tment .   A  Depar tment  au thor ized  to  p rocure  Commodi t ies  o r  Se rvices ,  or  
both ,  for  the  Depar tment  or  on  beha l f  of  mul t ip le  Depar tments .   OSD sha l l  be  the  
p r imary  Procur ing  Depar tment  for  S ta tewide  Cont rac t s  and  may  des ignate  anothe r  
Depar tment  to  ac t  a s  the  Procur ing  Depar tment  for  a  S ta tewide  Cont rac t .  

 
Recycled  Product s .   Goods  con ta in ing mate r ia l s  which  have  been  d ive r ted  f rom the  so l id  
was te  s t ream inc luding  pos t -consumer  mate r ia l s  and  mater ia l s  or  by -produc ts  genera ted  
in  indus t r ia l  p rocesses  or  which  have  been whol ly  or  par t ia l ly  remanufac tured .  

 
Request  for  Response  (RFR).   The  mechani sm used  to  communica te  Procurement  
spec i f ica t ions  and  to  reques t  Responses  o r  in te res t  f rom potent ia l  Bidders .   An  RFR may 
a l so  be  re fe r red  to  as  a  "so l i c i t a t ion" .  

 
Response .   A  Response  f rom a  Bidder  to  a  Request  for  Response  (RFR)  under  a  
compet i t ive   Procurement .   A  Response  sha l l  inc lude  submiss ions  commonly  re fe r red  to  
as  "b ids" ,  "quotes"  or  "proposa l s" .  

 
Secre ta r ia t .   Any  Execut ive  Off ice  es tabl i shed  by  M.G.L.  chs .  6A and  7 ,  inc luding  any  
Depar tment ,  Agency ,  Off ice ,  Div is ion ,  Board ,  Commiss ion  or  Ins t i tu t ion  wi th in  such 
Execut ive  Off ices .  
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21.02:    con t inued  
 
Se lec ted  Bidder .   A  Bidder  tha t  has  been  se lec ted  to  negot ia te  a  Cont rac t  wi th  a  
Procur ing  Depar tment .    
 
Se rv ices .   The  furni sh ing  of  t ime,  labor ,  e f for t  or  spec ia l ized  sk i l l s  by  a  Cont rac tor .   
Se rvices  sha l l  inc lude  opera t iona l ,  p rofess iona l ,  ma in tenance  and  repa i r ,  non-
profess iona l ,  consul tant  and  Human and  Soc ia l  Serv ices ,  a s  we l l  a s  any  o the r  serv ices  
ident i f ied  in  po l ic ies  and  procedures  i ssued by  ANF,  OSD and CTR.  

 
S tandard  Cont rac t  Form.   A  Cont rac t  fo rm,  jo in t ly  i s sued  by  ANF,  OSD and  CTR,  tha t  
Depar tments  sha l l  use  for  the  Procurement  o f  Commodi t ies  o r  Services ,  o r  bo th ,  which  
incorpora tes  by  re fe rence  a  Commonwea l th  Terms and  Condi t ions .  

 
S ta te .   The  Commonweal th  of  Massachuse t t s .  

 
S ta tewide  Cont rac t .   A  Cont rac t  p rocured  on  beha l f  o f  a l l  Depar tments  fo r  spec i f ied  
Commodi t i e s  o r  Se rvices ,  or  both ,  which  may  be  used  by  any  Depar tment  or  o the r  
ent i t i e s  author ized  by  OSD.  

 
Suspens ion.   The  ha l t  o f  Cont rac t  pe r formance  due  to  the  l ack  of  Ava i lable  Funding,  a  
b reach of  Cont rac t ,  inadequa te  per formance ,  an  unant ic ipa ted  emergency  or  o the r  
c i rcumstances  de te rmined by  a  Depar tment  to  warrant  a  pause  in  Cont rac t  pe r formance .   
A suspens ion  may  cont inue  unt i l  l i f ted  by  the  Depar tment ,  i f  the  reason  for  the  
suspens ion has  been  a l l ev ia ted ,  or  Cont rac t  per formance  may  be  t e rminated .  

 
21 .03:     Request s  for  Informat ion  or  In te res t  (RFI)  
 

A Procur ing  Depar tment  may  ga ther  in format ion  to  ass i s t  in  the  deve lopment  o f  a  
po tent ia l  P rocurement  by  inv i t ing  o the r  Depar tments ,  poten t ia l  Bidders  o r  o the r  
in te res ted  pa r t i es  to  p rov ide  technica l  and  bus iness  advice  concerning  indust ry  
s t andards ,  prac t ice ,  genera l  cos t  or  p r i ce  s t ruc tures  o r  o the r  informat ion  which  i s  
re levant  to  the  type  of  Commodi t ie s  or  Se rv ices ,  o r  bo th ,  tha t  a  Procur ing  Depar tment  
seeks  to  p rocure .  

 
21 .04:    S ta tewide  Cont rac t s  
 

OSD sha l l  be  the  pr imary  Procur ing  Depar tment  fo r  S ta tewide  Cont rac t s  un less  OSD 
designa tes  another  Depar tment  to  ac t  as  the  Procuring  Depar tment  fo r  a  S ta tewide  
Cont rac t .   OSD sha l l  e s tabl i sh  Sta tewide  Cont rac t s  for  Commodi t ies  o r  Se rvices ,  o r  
bo th ,  which  sha l l  be  avai lab le  to  Depar tments  and  o the r  ent i t i e s  au thor ized  by  OSD.   
Depar tments  sha l l  acqui re  Commodi t ie s  or  Se rv ices ,  o r  bo th ,  f rom ava i l ab le  Sta tewide  
Cont rac t s  in  accordance  wi th  pol ic ies  and  procedures  i s sued  by  ANF,  OSD and CTR.   

 
21 .05:    Compet i t ive  Procurement  Except ions  
 

A Procur ing  Depar tment  sha l l  be  au thor ized  to  procure  Commodi t ie s  or  Services ,  o r  
bo th ,  wi thout  a  compet i t ive  Procurement  under  the  fo l lowing  except ions ,  and  in  
accordance  wi th  pol ic ies  and  procedures  i s sued  by  ANF,  OSD and  CTR.   Any  quest ions  
as  to  the  ex i s tence  of  an  except ion  under  801  CMR 21.05  sha l l  be  de te rmined by  ANF or  
OSD.   Al l  o the r  p rov i s ions  of  801 CMR 21.00 sha l l  apply .  

 
(1 )   Inc identa l  Purchases .   A one- t ime  purchase ,  or  mul t ip le  purchases ,  wi th  a  to ta l  
do l la r  va lue  tha t  does  not  exceed  the  minimum amount  e s tab l i shed  by  law,  ANF or  OSD.    
 
(2 )   Exempt ion  f rom Compet i t ive  Procurement .   A genera l  l aw,  spec ia l  law or  o the r  
exi s t ing  lega l  ob l iga t ion  tha t  spec i f ica l ly  exempts  o r  p rohibi t s  a  Procur ing  Depar tment  
or  a  spec i f ic  Cont rac t  f rom being  compet i t ive ly  procured  or  spec i f ica l ly  names  a  
pa r t icu lar  Cont rac tor (s )  to  be  awarded  a  Cont rac t .  
 
(3 )   Emergency  Cont rac t .   An emergency  Cont rac t  sha l l  be  appropr ia te  whenever  a  
Procur ing  Depar tment  Head  de te rmines  tha t  an  unforeseen c r i s i s  o r  inc ident  has  a r i sen  
which  requi res  o r  manda tes  the  immedia te  acquis i t ion  of  Commodi t ie s  or  Se rvices ,  o r  
bo th ,  to  avoid  subs tant ia l  ha rm to  the  func t ion ing  of  government  o r  the  p rovis ion  of  
necessary  o r  mandated  serv ices  o r  whenever  the  hea l th ,  wel fa re  or  sa fe ty  of  Cl ient s  o r  
o the r  persons  or  se r ious  damage  to  proper ty  i s  th rea tened.   The  Cont rac t  sha l l  be   
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e f fec t ive  only  for  the  per iod  necessa ry  to  cure  the  emergency  or  in  accordance  wi th  
po l ic ies  and procedures  i s sued  by  ANF,  OSD and  CTR.   Each  Secre ta r ia t  may 
es tabl i sh  a  po l i cy  for  admin i s te r ing  emergency  Cont rac t s .  
 
(4 )   Col lec t ive  Purchas ing.   The  acqui s i t ion  of  Commodi t ies o r  Serv ices ,  o r  both ,  by  
one  or  more  Depar tments  f rom ex i s t ing  Cont rac t s  tha t  have  been  es tab l i shed  by  or  a re  
p roposed  by  federa l  agenc ies ,  o ther  Sta tes  or  any  o the r  publ ic  ent i ty .   P r ior  to  any  
acquis i t ions  by  Depar tments  under  801  CMR 21.05(4) ,  OSD sha l l  conf i rm or  ident i fy  
which  Contrac t s  may  be  used by  Depar tments  and any  o ther  requi rements  fo r  these  
Cont rac t s .  

 
(5 )   In te r im Contrac t s .   An  In te r im Cont rac t  may  be  used  to  p revent  a  l apse  o f  
Cont rac t  per formance  in  the  fo l lowing  c i rcumstances :  

(a )    Termina t ion  or  Suspension of  Cur rent  Cont rac tor .   An In ter im Cont rac t  may  be  
executed  whenever  an  exi s t ing  Cont rac t  has  been  or  wi l l  be  t e rminated  or  suspended 
for  any  reason  or  whenever  a  Cont rac tor  i s  unable  to  comple te  fu l l  pe r formance  
under  a  Cont rac t .   An  In te r im Contrac t  may  be  of fered  to  the  Bidder  tha t  o f fe red  the  
next  Bes t  Value  Response  under  the  or ig ina l  Procurement  and  under  the  same te rms 
and  pr ices  of fe red  in  tha t  Bidder ' s  o r ig ina l  Response .   The  dura t ion  of  an  In ter im 
Cont rac t  sha l l  be  l imi ted  to  the  remain ing  t ime  ava i lab le  under  the  dura t ion  s ta ted  in  
the  or ig ina l  RFR,  inc luding  any  opt ions  to  renew.   I f  the  Depar tment  i s  unable  to  
negot ia te  a  Cont rac t  wi th  any  of  the  or ig ina l  Bidders  who submi t ted  Responses ,  in  
the i r  or ig ina l  rank  order  accord ing  to  Bes t  Value ,  and under  the  same te rms  as  
o f fe red  in  the i r  o r ig ina l  Response ,  the  Depar tment  wi l l  be  requi red  to  conduc t  a  new 
compet i t ive  Procurement .  
(b )   Delayed  Compet i t ive  Procurement .   An In te r im Cont rac t  may  be  executed  wi th  a  
cur rent  Cont rac tor ( s )  when  a  new compet i t ive  Procurement  has  been  commenced,  bu t  
due  to  an  unant ic ipa ted  de lay ,  has  no t  been  comple ted  pr ior  to  the  end of  the  
dura t ion  ava i l ab le  under  the  cur rent  Cont rac t ,  a s  spec i f i ed  in  tha t  Cont rac t ' s  o r ig ina l  
RFR.   An In te r im Cont rac t  may  be  used  to  extend  the  cur rent  Cont rac t ( s) ,  under  the  
same te rms  and  condi t ions ,  on ly  for  the  per iod  necessa ry  to  comple te  the  compet i t ive  
Procurement ,  inc luding the  execu t ion  of  new Cont rac t s .  

 
(6 )    Cont rac t  Employees .   A Depar tment  requi r ing  the  per formance  of  an  Indiv idual  
Cont rac tor ,  where  the  p lanned  Cont rac t  pe r formance  has  been  c lass i f ied ,  p r io r  to  the  
Cont rac tor ' s  se lec t ion ,  as  work  of  a  Cont rac t  Employee  and  no t  tha t  of  an  Independent  
Cont rac tor ,  may  se lec t  an  indiv idual  for  tha t  Cont rac t  us ing  a  rec ru i tment  p rocess  
s imi la r  to  the  p rocess  the  Depar tment  uses  to  se lec t  employees ,  ra ther  than  us ing  the  
Request  fo r  Response  process  under  801 CMR 21 .06 .   

 
21 .06:    Compet i t ive  Procurement  S tandards  
 

Al l  acquis i t ions  o f  Commodit ie s  or  Se rv ices ,  o r  bo th ,  mus t  be  compet i t ive ly  
p rocured  unless  the  acquis i t ion  qua l i f i es  as  an  except ion  under  801 CMR 21.05.   A 
Procur ing  Depar tment  sha l l  be  respons ib le  fo r  conduc t ing  a  Procurement  fo r  s ingle  or  
mul t ip le  Cont rac t s  fo r  Commodi t ies  o r  Services ,  or  bo th ,  in  accordance  wi th  801  CMR 
21.00  and  po l ic ies  and  procedures  i s sued  by  ANF,  OSD and  CTR.   The  pol ic ies  and  
p rocedures  sha l l  address ,  but  sha l l  no t  be  l imi ted  to ,  the  fo l lowing  Procurement  
s tandards :  

 
(1 )    Procurement  F i le .   A Procur ing  Depar tment  sha l l  mainta in  a  paper  o r  e lec t ronic  
Procurement  f i l e  for  each  Procurement  o f  Commodi t i e s  or  Serv ices ,  o r  bo th .   The  f i le  
sha l l  conta in  the  or ig ina l ,  cop ies  o r  the  f i l e  loca t ion  of  the  RFR and  da ta  o r  o the r  
in format ion  re levant  to  the  Procurement  and  se lec t ion  o f  a  Cont rac tor ,  the  executed 
Cont rac t  fo rm(s ) ,  correspondence  wi th  the  Cont rac tor  and  any  app l icab le  approva ls  or  
jus t i f ica t ions .  

 
(2 )    Dura t ion .   The  dura t ion  of  any  Cont rac t  p rocured  or  execu ted  under  801 CMR 21.00  
sha l l  inc lude  the  in i t ia l  dura t ion  of  a  Cont rac t ,  e i the r  le ss  than  one  f i sca l  yea r ,  a  s ingle  
f i sca l  year  or  mul t ip le  f i sca l  years ,  and  any  opt ions  to  renew beyond  the  in i t i a l  dura t ion 
of  the  Cont rac t .   The  dura t ion  es tab l i shed  for  a  Cont rac t  sha l l  be  the  per iod  de te rmined  
by  the  Procur ing  Depar tment  to  be  reasonably  necessa ry  to  obta in  the  requi red  
Commodi t i e s  or  Se rv ices ,  o r  both ,  a t  the  Bes t  Value  fo r  the  Procur ing  Depar tment  and  
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the  S ta te  and  sha l l  be  subjec t  to  Avai lab le  Funding  for  the  Cont rac t ,  a s  fo l lows:  

(a )   The  dura t ion  of  any  Cont rac t  funded wi th  an  annual  opera t ing  appropr ia t ion  
(account  type  01)  account ( s )  i s  sub jec t  to  the  appropr ia t ion  by  the  Legi s la tu re ,  in  
each  f i sca l  year  o f  the  Cont rac t ,  o f  suf f ic ien t  funds  fo r  the  purposes  of  the  Cont rac t .    
(b )    The  dura t ion  of  any  Cont rac t  funded  wi th  an  annua l  re ta ined  revenue  
appropr ia t ion  (account  type  01)  account ( s )  i s  sub jec t  to  the  appropr ia t ion  by  the  
Legi s la ture ,  in  each  f i sca l  year  of  the  Cont rac t ,  and  rece ip t  of  suf f ic ien t  revenues  
for  the  purposes  of  the  Cont rac t .  
( c )   The  dura t ion  of  any  Cont rac t  funded  wi th  a  t rus t  account ( s )  (account  type  03)  i s  
subjec t  to  the  ava i lab i l i ty ,  o r  ant i c ipa ted  ava i lab i l i ty  through author ized  revenues ,  
o f  suf f ic ien t  funds  fo r  the  purposes  of  the  Cont rac t .   Pay ments  a re  cont ingent  upon 
the  rece ip t  of  suf f ic ien t  t rus t  revenues  to  suppor t  payments  under  the  Cont rac t .  
(d )   The  dura t ion  of  any  Cont rac t  funded  wi th  a  federa l  gran t  appropr ia t ion  (account  
type  04)  account ( s )  i s  sub jec t  to  approva l  by  the  federa l  government  and 
appropr ia t ion  by  the  Legis la ture ,  in  each  f i sca l  year  of  the  Cont rac t ,  o f  suf f i c ien t  
funds  for  the  purposes  of  the  Cont rac t .  
( e )   The  in i t i a l  dura t ion  of  any  Cont rac t  funded  wi th  a  capi ta l  appropr ia t ion  (account  
type  02)  account ( s )  i s  l imi ted  to  the  f i sca l  years  in  which  suf f i c ien t  funds  a re  
appropr ia ted  by  the  Legis la ture  fo r  the  purposes  o f  the  Cont rac t ,  p rov ided tha t  any  
op t ions  to  renew which  ex tend  beyond  the  or ig ina l  au thor iza t ion  of  funding  of  the  
capi ta l  account ( s )  funding  the  Cont rac t  i s  subjec t  to  the  extens ion,  by  the  
Legis la tu re ,  o f  the  author iza t ion  of  funding  or  a  separa te  appropr ia t ion ,  in  each  
addi t iona l  f i sca l  year  of  the  Cont rac t ,  wi th  suf f ic ient  funds  for  the  purposes  o f  the  
Cont rac t .   
( f )   I f  the  appropr ia t ion ,  author iza t ion  or  Avai lab le  Funding  ceases  for  a  Cont rac t ,  
fo r  any  reason ,  a  Cont rac t  sha l l  be  deemed under  Suspens ion  and  Cont rac t  
pe r formance  must  ha l t .   A Cont rac tor  sha l l  no t  be  ent i t led  to  compensa t ion  for  any  
performance  provided dur ing  the  pe r iod  of  Cont rac t  Suspens ion.   A  Depar tment  may  
l i f t  the  Suspension  i f  Ava i lable  Funding  i s  rece ived .   In  the  absence  of  foreseeab le  
Avai lab le  Funding ,  a  Depar tment  may  te rminate  the  Cont rac t .  

 
(3 )    Scope  of  Cont rac t  Pa r t ic ipant s .   A  Procur ing  Depar tment  may  dra f t  a  Request  for  
Response  (RFR)  for  spec i f i ed  Commodi t ies  or  Services ,  o r  both ,  to  inc lude  an  opt ion  fo r  
addi t iona l  Depar tments  to  purchase  under  the  same  te rms  of  the  RFR and  may  requi re  
Bidders  to  provide  Responses  spec i fy ing  the i r  abi l i ty  to  provide  the  spec i f ied  
Commodi t ies  o r  Se rv ices ,  o r  bo th ,  to  o ther  Depar tments  in  add i t ion  to  the  Procur ing  
Depar tment  and  the  ra tes  tha t  wi l l  be  used  fo r  the  addi t iona l  business  g iven to  the  
Cont rac to r .  

 
(4 )    Request  fo r  Responses  (RFR).  

(a )   An RFR sha l l  be  used  to  so l ic i t  and  se lec t  Responses  f rom qual i f ied  Bidders  
under  a  compet i t ive  Procurement .   The  goa l  of  a l l  RFRs sha l l  be  to  obta in  the  Bes t  
Value  of  Commodi t ies  or  Services ,  o r  bo th ,  for  the  S ta te .   An RFR may  inc lude  
a t t r ibu tes  of  any  of  the  methods  o f  compet i t ive  Procurement  former ly  re fe r red  to  as  
a  request  for  p roposa l s ,  request  for  qua l i f i ca t ions  o r  quotes ,  inv i ta t ion  for  b ids  or  
good bus iness  prac t ices .  
(b )    The  Procur ing  Depar tment  sha l l  dra f t  an  RFR which  i t  deems appropr ia te ,  
e f f ic ien t  and cos t  e f fec t ive  fo r  the  type  o f  Procurement  requ i red ,  in  accordance  
wi th  pol ic ies  and  procedures  i s sued  by  ANF,  OSD and  CTR.   These  po l ic ies  and 
p rocedures  may  inc lude  to ta l  Cont rac t  va lue  thresho lds ,  min imum Procurement  
requ i rements  and  l ega l  o r  regula tory  res t r ic t ions ,  inc luding l imi ta t ions  on  the  
purchasing  of  ce r ta in  types  o f  res t r ic ted  Commodi t ies  or  Services  or  f rom cer ta in  
res t r ic ted  Bidders ,  and  requi rements  and  a l lowable  p re fe rences  fo r  purchas ing  of  
ce r t a in  types  of  Commodi t ie s  and Services .  
( c )    An  RFR sha l l  inc lude  the  Acquis i t ion  Method to  be  used ;  whether  s ing le  or  
mul t ip le  Cont rac tors  a re  sought ;  whether  addi t iona l  Depar tments  wi l l  have  access  to  
the  Procurement  as  ou t l ined  in  801  CMR 21.06(3) ;  the  ant ic ipa ted  dura t ion  of  the  
Cont rac t  inc luding  an t ic ipa ted  renewal  opt ions;  the  ava i lab le  funding  or  an t ic ipa ted  
compensa t ion  for  the  Cont rac t ,  i f  re levant ;  de ta i l ed  spec i f i ca t ions  or  the  an t ic ipa ted  
goa ls  o r  outcomes  to  be  accompl i shed  by  the  Procurement ;  ins t ruc t ions  fo r  
submiss ion  of  Responses ;  and a  deadl ine  da te  fo r  submiss ion  of  Responses .  
(d )   RFRs may  be  used to  es tab l i sh  c r i te r ia  which  p rospec t ive  Bidders  mus t  sa t i s fy  
in  orde r  to  be  p laced  on  a  l i s t  o f  qua l i f i ed  Cont rac tors .   These  c r i t e r i a  may  inc lude ,  
bu t  a re  not  l imi ted  to ,  t echnica l  exper t i se ,  exper ience ,  qua l i ty  of  pe r formance ,   
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loca t ion ,  ava i lab i l i ty  of  Commodi t ie s  and  Serv ices ,  ra tes ,  p r i ces ,  ca ta logs  of  
Commodi t ies  or  Se rv ices ,  o r  both ,  or  o ther  c r i t e r i a  re levant  to  a  par t icula r  
Procurement .   
(e )    Recycled  and  Envi ronmenta l ly  Pre ferab le  Product s  and  Serv ices .   OSD,  in  
coopera t ion  wi th  re levant  envi ronmenta l  depar tments ,  sha l l  pe r iodica l ly  es tab l i sh  
po l ic ies  and procedures  tha t  p romote ,  to  the  grea tes t  ex ten t  feas ib le ,  the  s ta tewide   
p rocurement  and use  of  recyc led  produc ts  and envi ronmenta l ly  p re fe rable  produc ts  
and  se rvices  (EPPs) ,  and  the  repor t ing  thereof ,  by  Procur ing  Depar tments  and 
Cont rac tors .   These  pol ic ies  and  procedures  sha l l  inc lude ,  bu t  no t  be  l imi ted  to ,  
des igna t ing  EPPs  and es tab l i sh ing  min imum s tandards   spec i f ica t ions  for  the i r  
p rocurement  and use .   RFRs  may  provide  for  add i t iona l  poin t s  fo r  any  RFR Response  
in  which  a  of fer s  to  p rov ide  EPPs  as  pa r t  o f  Cont rac t  pe r formance ,  and for  any  RFR 
Response  in  which  a  Bidder  o f fe rs  to  u t i l ize  EPPs  o r  implement  env i ronmenta l ly  
prefe rable  prac t ices  a s  par t  o f  the  per formance  of  i t s  bus iness .  
( f )    Any  Response  to  an  RFR submi t ted  by  a  Bidder  sha l l  be  cons idered  a  f i rm of fe r  
and  sha l l  remain  e f fec t ive  uncondi t iona l ly  for  a  minimum of  90  days  unless  a  longer  
per iod  i s  spec i f ied  in  an  RFR,  or  un less  extended  by  the  Depar tment  upon  pr ior  
no t ice  to  Bidders .  

 
(5 )    Ident i f ica t ion  of  Bidders  o r  Publ ic  Not ice .   A  Procur ing  Depar tment  sha l l  be  
responsib le  fo r  ident i fy ing  Bidders  capable  and wi l l ing  to  p rovide  the  Procur ing  
Depar tment  and  the  Sta te  wi th  the  Best  Value  of  Commodi t ies  o r  Services ,  o r  both .   A 
Procur ing  Depar tment  sha l l  iden t i fy  potent ia l  Bidders  through  publ ic  no t ice ,  newspaper  
o r  e lec t ron ic  adver t i sements  or  o the r  me thods  ident i f ied  by  ANF or  OSD as  appropr ia te  
fo r  a  pa r t icu la r  Procurement ,  o r  a s  requi red  by  law.  
 
(6 )    Procurement  Amendments .   A Procur ing  Depar tment  may ,  a t  any  t ime pr ior  to  the  
execut ion  of  a  Cont rac t ,  and  wi thout  penal ty ,  amend  a  Procurement  o r  change  the  
Procurement  requ i rements ,  scope ,  budge t  o r  Procurement  schedule  upon not ice  to  
Bidders .  

 
(7 )   Procurement  Cance l la t ion .   A  Procur ing  Depar tment  may  for  any  reason,  and  a t  any  
t ime  pr io r  to  the  execut ion  of  a  Cont rac t ,  and  wi thout  pena l ty ,  not i fy  Bidders  o f  a  
cance l l a t ion  of  a  Procurement  and  the  re jec t ion  of  a l l  Responses .  

 
(8 )    Cor rec t ions  or  Cla r i f i ca t ions  to  a  Submi t ted  Response.   A  Procur ing  Depar tment  
sha l l  de te rmine  whether  to  a l low a  cor rec t ion  of  minor  informal i t i es  in  a  Response .   
Minor  informal i t i es  a re  mat te r s  of  fo rm ra ther  than  substance  and  inc lude  c le r ica l  
e r rors  or  minimal  or  ins igni f icant  mis takes  tha t  can  be  cor rec ted  wi thout  pre judice  to  
o the r  Bidders .   A  Procur ing  Depar tment  may ,  upon wr i t t en  reques t  o f  a  Bidder ,  a l low a  
correc t ion  o f  a  minor  informal i ty  in  a  Response  which  i s  c lea r ly  evident ,  such as  a  
typograph ica l  e r ror ,  t ranspos i t ion  e r ror  o r  a r i thmet ica l  e r ror  where  the  cor rec t  answer  
i s  obv ious ,  or  i f  the  mis take  i s  d i scovered  by  the  Procur ing  Depar tment ,  the  Procur ing  
Depar tment  may  no te  the  correc t ion  on  the  Response .   I f  a  Procur ing  Depar tment  
requ i res  a  c la r i f ica t ion  of  any  pa r t icu la r  sec t ion  o f  a  Response  the  Depar tment  must  
p rovide  a l l  B idders  tha t  submi t ted  Responses  wi th  the  same  not ice  and  oppor tuni ty  for  
c la r i f ica t ion  of  the  ident i f ied  sec t ion  in  the  Response .   Cla r i f ica t ions  a re  exp lana t ions  
of  what  i s  s t a ted  in  a  Response  and may  not  be  used  as  an  oppor tuni ty  to  submi t  
supplementa l  informat ion  or  a  change  to  a  Response ,  un less  the  Depar tment  spec i f i ca l ly  
reques t s  these  submiss ions  or  changes  as  pa r t  o f  the  c la r i f i ca t ion  of  a l l  Responses .   No 
cor rec t ion  or  c la r i f i ca t ion  of  Response  pr ices ,  t e rms  and  condi t ions  or  the  submiss ion  
of  supplementa l  in format ion  pre judic ia l  to  the  in te res t s  o f  o ther  Bidders  o r  to  fa i r  
compet i t ion  sha l l  be  permi t t ed .  
 
(9 )    Refe rences .   A  Procur ing  Depar tment  sha l l  have  the  r ight  to  request  re fe rences  a t  
any  t ime  dur ing  the  Procurement  p rocess  and  a t  any  t ime  dur ing  the  pe r iod  of  Cont rac t  
pe r formance .   A Procur ing  Depar tment  may  ve r i fy  any  re ferences  inc luded  in  a  Bidder ' s  
Response  and  conduc t  any  o the r  re fe rence  or  c red i t  checks  as  the  Procur ing  Depar tment  
deems appropr ia te .   The  Procur ing  Depar tment  may  consider  any  wri t t en  re fe rences ,  
inc luding  documenta t ion  of  pe r formance  records  of  a  Bidder  on  f i l e  a t  the  Procur ing  
Depar tment  or  so l i c i t ed  f rom any  o the r  Depar tment  o r  ent i ty ,  documenta t ion  of  
re ference  checks  or  o ther  documenta t ion  sol ic i t ed  by  or  submi t ted  to  the  Procur ing  
Depar tment  dur ing  the  Procurement  p rocess .  
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(10)    Disqual i f i ca t ion.   A Procur ing  Depar tment  sha l l  d i squa l i fy  any  Response  tha t  the  
Depar tment  de termines  to  be  unrespons ive ,  inc luding ,  but  not  l imi ted  to :  

(a )    Responses  which  a re  rece ived  a f te r  the  deadl ine  for  submiss ion  spec i f ied  in  an  
RFR.  
(b)    Responses  tha t  fa i l  to  mee t ,  address  or  comply  wi th  mate r ia l  requi rements  in  an  
RFR,  inc luding ins t ruc t ions  for  submiss ion ,  content  o r  format .  
(c )    Responses  which  indica te  col lus ion  or  unfa i r  t rade  prac t ices  by  one  or  more  
Bidders  agree ing  to  ac t  in  a  manner  in tended  to  avoid  or  f rus t ra te  any  of  the  
p rovis ions  of  801 CMR 21.00  or  any  o ther  l aw or  regu la t ion .  
(d )   Responses  submi t ted  by  a  Bidder ,  o r  which  ident i fy  a  subcont rac tor ,  cur rent ly   
sub jec t  to  any  S ta te  o r  federa l  debarment  o rde r  or  de te rmina t ion .   I f  the  ident i f i ed  
subcont rac tor  i s  rep laceable  wi thout  a  ma ter ia l  e f fec t  on  the  Bidder ' s  Response ,  the  
Bidder  may  be  g iven  the  oppor tuni ty  to  se lec t  another  subcont rac tor  p r io r  to  
execut ion  of  the  Cont rac t .   

 
(11)    Best  and  F ina l  Of fe r ,  Eva lua t ion  of  Responses  and  Se lec t ion  of  Bidder( s ) .  The  
fo l lowing  opt ions  sha l l  be  ava i lab le  to  a  Depar tment  even  i f  these  opt ions  have  not  been 
inc luded as  pa r t  o f  an  RFR:  

(a )    Best  and  F ina l  Offe r .  At  any  t ime  a f te r  submiss ion  of  Responses  and  pr ior  to  
the  f ina l  se lec t ion  of  Bidders  fo r  Cont rac t  negot ia t ion  or  execut ion ,  a  Procur ing 
Depar tment  sha l l  have  the  op t ion  to  p rov ide  Bidders  wi th  an  oppor tuni ty  to  p rovide 
a  Bes t  and  Fina l  Offer  and  may  l imi t  the  number  of  Bidders  se lec ted  for  th i s  opt ion .  
(b )    Evalua t ion  of  Responses  and  Se lec t ion  of  Bidder (s) .  A Depar tment  sha l l  have 
the  au thor i ty  to  eva lua te  Responses  and  se lec t  a  Bidder (s )  tha t  i t  de te rmines  has  
o f fe red  the  Bes t  Value  Response  to  the  goa l s  and  per formance  requ i rements  ou t l ined  
in  the  RFR.    

 
(12)    Not i f i ca t ion  of  Se lec ted  Bidders .  A  Procur ing  Depar tment  sha l l  de te rmine  the  
t iming  and  method  of  no t i fy ing  Bidders  of  the  Bidder (s )  se lec ted  for  Cont rac t  
negot ia t ion  or  the  Cont rac tor ( s )  tha t  has  executed  a  Cont rac t .   Not ice  may  be  l imi ted  to  
those  Bidders  who submit t ed  Responses  to  an  RFR.   
 
(13)    P ress  Conferences  o r  News  Release  Rest r ic t ions .  No  Bidder  sha l l  make  any  p ress  
confe rence ,  news re leases  o r  announcements  concerning  i t s  se lec t ion  or  non-se lec t ion  
fo r  a  Cont rac t  pr io r  to  the  Procur ing  Depar tment ' s  publ ic  re lease  of  sa id  informat ion  or  
pr ior  to  the  wr i t ten  approval  o f  the  Procur ing  Depar tment .  

 
(14)    Debr ie f ing .  An RFR may  conta in  the  oppor tuni ty  for  non-success ful  Bidders  to  
reques t  a  debr ie f ing  to  be  conduc ted  a f te r  Contrac t  execut ion  wi th  Se lec ted  Bidder (s) .   
Debr ie f ings  a re  des igned to  iden t i fy  the  weak areas  o f  a  Bidder ' s  Response  and suggest  
improvements  fo r  fu ture  Procurements .   Compar i sons  wi th  o the r  Responses  wi l l  not  be  
made  dur ing  a  debr ie f ing .   I f  an  RFR i s  s i l en t  a s  to  an  oppor tuni ty  fo r  a  debr ie f ing ,  the  
Procur ing  Depar tment  sha l l  have  the  opt ion  to  grant  or  deny  a  debr ie f ing  and  may  l imi t  
the  number  of  debr ie f ings  gran ted .  

 
(15)    Dispute  Resolut ion  Procedures  fo r  Human and  Soc ia l  Serv ice  Procurements.  OSD 
may  i s sue  pol ic ies  and  procedures  fo r  conduct ing  debr ie f ings  and  appea ls  fo r  Human and 
Socia l  Se rv ice  Procurements .  

 
(16)    Dec is ions  made  pursuan t  to  the  p rov is ions  o f  801  CMR 21.00 a re  no t  subjec t  to  
the  p rovis ions  of  M.G.L.  c .  30A,  §§  10  and  11.  

 
21 .07:    Cont rac t  Negot ia t ion ,  Execut ion  and  Effec t ive  Star t  Date  
 

(1 )    Cont rac t  and Contrac t  Amendment  Negot ia t ion .  The  Depar tment  may  negot ia te  wi th  
Se lec ted  Bidder(s )  pr ior  to  execut ion  of  a  Cont rac t ,  and  wi th  Cont rac tors  a f t e r  a  
Cont rac t  has  been executed ,  a s  fo l lows:   
(a )   The language  of  the  RFR sha l l  de te rmine  wha t  e lements  of  Cont rac t  per formance  or  
cos t ,  wi th in  the  scope  of  the  or ig ina l  RFR and a  Bidder ' s  o r  Cont rac tor ' s  Response ,  may  
be  negot ia ted .   I f  the  RFR i s  s i l en t  a s  to  what  can  be  negot ia ted ,  the  Procur ing  
Depar tment  and  a  Se lec ted  Bidder  or  Cont rac tor  may  negot ia te  on ly  the  de ta i l s  of   
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pe r formance  ident i f ied  wi th in  the  scope  o f  the  o r ig ina l  RFR and the  Bidder ' s  o r  
Cont rac tor ' s  Response ,  and  may  not  increase  or  change  the  scope  of  per formance  or  
cos t s .  
(b )   The Depar tment  and  a  Se lec ted  Bidder  or  Cont rac tor  may  negot ia te  addi t iona l  
l anguage  which  c la r i f ie s  the i r  unders tand ing of ,  but  does  no t  change ,  the  language  of  
the  Cont rac t  o r  Cont rac t  pe r formance  ident i f ied  wi th in  the  scope  of  the  or ig ina l  RFR 
and the  Bidder ' s  o r  Cont rac tor ' s  Response  
(c )   Notwi ths tanding 801 CMR 21 .07(1)(a ) ,  the  Depar tment  and a  Selec ted  Bidder  o r  
Cont rac tor  may  negot ia te  a  change  in  any  e lement  of  Cont rac t  per fo rmance  o r  cos t ,  
ident i f i ed  in  the  o r ig ina l  RFR or  the  Bidder ' s  o r  Cont rac tor ' s  Response ,  which  resu l t s  in  
lower  cost s  or  in  a  more  cos t  e f fec t ive  or  be t te r  va lue  than was  presented  in  the  
Bidder ' s  or  Cont rac tor ' s  o r ig ina l ly  se lec ted  Best  Value  Response  

 
(2)    Cont rac t  Execut ion .  

(a )   The  ident i f ica t ion  of  a  Se lec ted  Bidder (s )  sha l l  c rea te  no  cont rac tua l  ob l iga t ion  
on  the  Procur ing  Depar tment  or  the  S ta te .   Performance  may  no t  begin ,  un t i l  a  
Cont rac t  i s  proper ly  execu ted .   The  execut ion  of  a  Cont rac t  i s  condi t ioned  upon  the  
Procur ing  Depar tment ' s  acceptance  of  a  Se lec ted  Bidder ' s  Response  exc luding any  
c lauses  or  sec t ions  tha t  a re  s t r icken  by  the  Depar tment  as  unacceptable  and  
inc luding any  addi t iona l  negot ia ted  language  as  au thor ized  under  801  CMR 
21.07(1) .  
(b )   Commonweal th  Terms  and  Condi t ions .   An  au thor ized  s igna tory  of  a  Bidder  
mus t  execute  a  Commonweal th  Terms  and  Condi t ions ,  which  i s  executed  only  once  
and mus t  be  f i l ed  as  p rescr ibed  by  CTR.   A Commonweal th  Terms  and  Condi t ions 
wi l l  be  incorpora ted  by  re fe rence  in to  and  sha l l  apply  to  any  Cont rac t  for  
Commodi t i e s  or  Se rv ices ,  o r  bo th ,  tha t  i s  executed  by  the  Bidder  and  any  
Depar tment  of  the  S ta te .  
(c )    S tandard  Cont rac t  Form.   An author ized  s igna tory  of  the  Cont rac tor  and  the  
Depar tment  must  execute  a  S tandard  Cont rac t  Form for  Procurements  under  801 
CMR 21.00  in  accordance  wi th  pol ic ies  and  procedures  i s sued  by  ANF,  OSD and  
CTR.   The  Cont rac t  sha l l  incorpora te  by  re fe rence  a  Commonweal th  Terms  and 
Condi t ions  and  wi l l  inc lude  the  RFR,  the  Bidder ’ s  Response ,  exc luding  any  c lauses  
o r  sec t ions  tha t  a re  s t r icken by  the  Depar tment  as  unacceptable  and  inc luding any  
addi t iona l  negot ia ted  language  as  au thor ized  under  801  CMR 21 .07(1) .   Cont rac t s  
mus t  be  f i led  as  p resc r ibed  by  CTR.  
(d )    A  Se lec ted  Bidder ' s  Response  sha l l  be  d i squa l i f ied  i f  the  Procur ing  
Depar tment  de termines  tha t  the  Bidder :  

1 .    i s  in tent iona l ly  o r  unreasonably  de lay ing the  t imely  execu t ion  of  a  
Commonweal th  Terms  and Condi t ions  o r  the  Standard  Cont rac t  Form or  i s  unable  
to  execute  t ime ly  even for  reasonable  de lays ;  
2 .    condi t ions  execut ion  of  a  Commonweal th  Terms  and Condi t ions  or  the  
S tandard  Cont rac t  Form upon  the  Procur ing  Depar tment ' s  acceptance  of  
addi t iona l  mate r ia l  o r  amended  Cont rac t  t e rms  and condi t ions ,  o r  spec i f ies  tha t  
the  Bidder ' s  Response  i s  "non-negot iab le" ,  "a l l -o r -no th ing"  or  tha t  there  can  be 
"no  subs t i tu t ions" ;  
3 .    negot ia tes  in  bad  fa i th ;  
4 .    re fuses  to  execute  a  Commonweal th  Terms  and  Condi t ions  o r  the  S tandard  
Cont rac t  Form;  
5 .    demands  tha t  the  Depar tment  execute  the  Bidder ' s  Cont rac t  fo rm ins tead  of  a  
Commonweal th  Terms  and Condi t ions  or  the  Standard  Cont rac t  Form;  or  
6 .     i s  unab le  to  reach f ina l  agreement  on  cont rac tua l  t e rms  wi th  the  Depar tment  
wi th in  a  reasonable  t ime as  de te rmined  by  the  Depar tment .  

(e )    I f  a  Se lec ted  Bidder ' s  Response  i s  d i squal i f i ed ,  fo r  any  reason,  the  Procur ing  
Depar tment  may  negot ia te  a  Cont rac t  wi th  the  next  Bes t  Value  qual i f ied  Bidder(s ) .  

 
(3)    Cont rac t  Ef fec t ive  S tar t  Da te .   Notwi ths tanding  ve rba l  representa t ions  by  the  
pa r t ie s ,  o r  an  ear l ie r  s ta r t  da te  l i s ted  in  the  S tandard  Cont rac t  Form,  the  e f fec t ive  s ta r t  
da te  o f  a  Cont rac t  sha l l  be  the  la tes t  o f  the  fo l lowing  da tes :  

( a )    the  da te  the  Standard  Cont rac t  Form has  been  executed  by  an  Author ized  
S igna tory  of  the  Cont rac tor ;  
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(b )    the  da te  the  Standard  Cont rac t  Form has  been  execu ted  by  an  Author ized  
S igna tory  of  the  Procur ing  Depar tment ;  
(c )    the  da te  of  Sec re ta r ia t  o r  o ther  approva l ( s )  requi red  by  law or  regu la t ion ,  
inc luding  approva l  o f  l ega l  se rv ices  cont rac t s  by  the  Governor ’ s  Chief  Lega l  
Counse l  and,  fo r  l i t iga t ion  se rv ices ,  by  the  Off ice  of  the  At torney  Genera l ;  o r   
(d )   a  la te r  da te  spec i f i ed  in  the  Standard  Cont rac t  Form.  

 
21 .08:    Contrac t  Funding  and Compensa t ion  
 

(1 )    The  Cont rac tor  sha l l  only  be  compensa ted  fo r  per formance  de l ive red  to  and 
accepted  by  the  Depar tment  in  accordance  wi th  the  spec i f ic  te rms  and  condi t ions  of  a  
p roper ly  executed  Cont rac t .   Al l  Cont rac t  pay ments  a re  sub jec t  to  Avai lab le  Funding,  as  
desc r ibed  in  801  CMR 21.06(2) ,  and  sha l l  be  subjec t  to  automated  in te rcept  pursuant  to  
M.G.L.  c .  7A,  §  3  and 815  CMR 9 .00.   Cont rac t  payments  fo r  Human and  Soc ia l  
Se rvices  a re  a l so  sub jec t  to  the  provis ions  of  808 CMR 1 .00.   A  Depar tment  sha l l  be  
under  no  lega l  obl iga t ion  to  compensa te  a  Cont rac tor ,  o r  to  obta in  add i t iona l  funding  fo r  
any  pe r formance ,  cos t s  or  o ther  commitments  which  a re  made  out s ide  of  the  scope  of  a  
Cont rac t .    
 
(2 )   Emergency  and  Except iona l  Ci rcumstances .   Notwi ths tanding  801  CMR 21 .07(2) (a )  
and  (3)  and  801  CMR 21.08(1) ,  compensa t ion  for  per formance  commenced  pr io r  to  the  
cont rac t  e f fec t ive  s ta r t  da te  sha l l  be  a l lowable  in  unant ic ipa ted ,  ra re  emergency  or  
except iona l  c i rcumstances  fo r  the  pe r iod  f rom the  da te  o f  the  occur rence  of  such 
c i rcumstance  unt i l  a  Cont rac t  i s  executed ,  which  sha l l  be  documented  by  the  Depar tment  
a s  pa r t  of  the  Procurement  Fi le  in  accordance  wi th  pol ic ies  and  procedures  i s sued  by  
ANF,  OSD and CTR.   

 
(3 )   Payments  cannot  be  i s sued  unt i l  a  proper ly  execu ted  Cont rac t ,  wi th  a l l  requi s i te  
approval s ,  has  been f i l ed  as  p resc r ibed by  the  CTR.  

 
21 .09:    Qual i ty  Assurance  
 

ANF,  OSD,  and  CTR sha l l  es tab l i sh  pol ic ies  and  procedures  fo r  conduct ing  reviews  
of  Depar tment  compl iance  wi th  801  CMR 21.00 and  qua l i ty  of  Cont rac tor  pe r formance .  

 
21 .10:    In tegra t ion  
 

801  CMR 21 .00  sha l l  be  in te rpre ted  cons i s tent  wi th ,  and  Procur ing  Depar tments  
sha l l  comply  wi th ,  s ta te  or  federa l  genera l  o r  spec ia l  l aws,  regula t ions ,  execu t ive  o rders  
and o the r  author i t i e s  mandat ing  addi t iona l  requ i rements  re la ted  to  the  p rocurement  o f  
Commodi t i e s  and  Serv ices ,  inc luding  pol ic ies  and  procedures  i ssued  by  ANF,  OSD and 
CTR.  

 
21 .11:    Severabi l i ty  
 

I f  any  prov is ion  of  801 CMR 21.00  i s  dec la red  or  found to  be  i l l ega l ,  unenforceable  
o r  vo id ,  then  Depar tments ,  Bidders  and  Cont rac tors  sha l l  be  re l ieved  of  a l l  ob l iga t ions  
under  tha t  provis ion  only ,  and  a l l  o ther  provis ions  o f  801  CMR 21.00  sha l l  remain  in  
fu l l  fo rce  and  e f fec t .  

 
 
REGULATORY AUTHORITY 
 

801 CMR 21.00 :  M.G.L.  c .  7 ,  §§  4 ,  4A and  22;  c .  29 ,  §§  27B,  29A,  29B and 29F;  
M.G.L.  c .  30  §§  51,  52  and  65;  St .  1993,  c .  110 ,  §  274,  as  amended;  and  Execut ive  Orders  279  and 
350.  
 


